
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Harvard Law Review. 



Published monthly, during the Academic Year, by Harvard Law Students. 
SUBSCRIPTION PRICE, $2.50 PER ANNUM 35 CENTS PER NUMBER. 

Editorial Board. 

Roger Ernst, President. Wm. Hall Best, Treasurer. 

Edwin H. Abbot, Jr., Monte M. Lemann, 

Francis W. Bird, Philip L. Miller, 

James N. Clark, Robert N. Miller, 

Dahl B. Cooper, John J. Rogers, 

Mansfield Ferry, Elihu Root, Jr., 

Felix Frankfurter, Hugh Satterlee, 

Archibald R. Graustein, George A. Shurtleff, 

Matthew Hale, Harry F. Stambaugh, 

Roscoe T. Holt, William D. Turner, 

Waldron M. Jerome, Clifford H. Walker, 

Stanley King, Clifford P. Warren, 
John H. Watson, Jr. 



Exemption of State Agencies from Taxation by the National Gov- 
ernment. — The preservation of our dual system of government demands 
that the means employed by each sovereign in performing its proper gov- 
ernmental functions be exempt from taxation by the other sovereign, since 
it would otherwise be within the power of one, by excessive taxation, to 
cripple the operations of the other. 1 For this reason a state cannot tax a 
national bank, 2 nor the salary of a federal officer. 3 Conversely, the United 
States cannot impose stamp duties upon the judicial process of state courts, 4 
or the official bonds of state officers, 6 or upon tax deeds issued by a state ; 6 
nor can it forbid the recording under state laws of an unstamped mort- 
gage,' or tax the salary of a state officer, 8 or the income of a municipal cor- 
poration, since that is a division of the state. 9 A federal tax on the bond 
required by state law from a saloon-keeper to secure compliance with 
statutes regulating the sale of liquor has also been held invalid as an inter- 
ference with the means adopted by the state under its police power to 
regulate the liquor trade, 10 although it is hard to see how such a tax 
impedes the state in such regulation. 

1 See Cooley, Const. Urn., 7th ed., 680, 683. 

2 M'Culloch v. Maryland, 4 Wheat. (U. S.) 316. 

s Dobbins v. Commissioners of Erie County, 16 Pet. (U. S.) 435. 
4 Fifield v. Close, 15 Mich. 505. 
6 State v. Garton, 32 Ind. I. 

6 Sayles v. Davis, 22 Wis. 225. 

7 Moore v. Quirk, 105 Mass. 49. 

8 Collector v. Day, 11 Wall. (U.S.) 113. 

9 U. S. v. R. R. Co., 17 Wall. (U. S.) 322 ; Pollock v. Farmers' Loan and Trust 
Co., 157 U. S. 429. 

10 U. S. v. Owens, 100 Fed. Rep. 70 ; Ambrosini v. U. S., 187 U. S. 1. 
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As the scope of the state's operations widens with the growing complexity 
of social and economic conditions, the problem of determining what are 
proper governmental functions becomes increasingly difficult. This is illus- 
trated by a recent case in the Supreme Court of the United States. The 
state of South Carolina, in its efforts to regulate the liquor traffic, had estab- 
lished a dispensary system, and prohibited the sale of liquor by any but its 
own officers, who sold under certain wholesome restrictions. Under its 
internal revenue system, the United States imposed upon the dispensers a 
license tax, from which the state claimed exemption on the ground that 
the dispensary system was a means employed by it in the execution of its 
police power. The court, however, though bound by a previous ruling 11 
to concede that this dispensary system was a valid exercise of the state's 
police power, supported the tax on two main grounds: first, that unless it 
were held valid, the states might cut off the nation's income by engaging in 
all the industries subject to internal revenue taxes; and second, that in 
carrying on the liquor business the state was not performing the ordinary 
functions of a government. A minority of the court, in a strong dissenting 
opinion, took issue on the second point, and further argued that not only 
did the first point lose its force because of the undoubted power of the 
states to cut off the nation's revenue directly by absolutely forbidding the 
sale of liquor entirely, but also that it amounted to this : " that the govern- 
ment created by the Constitution must now be destroyed, because it is pos- 
sible to suggest conditions, which, if they arise, would in the future produce 
a like result." State of So. Carolina v. U. S., U. S. Sup. Ct, Dec. 4, 1905. 

Though opinions may differ as to what are the proper functions of state 
government, it seems that the majority of the court, influenced by the 
nightmare of a socialistic state contributing nothing to the national revenue, 
drew the line in this case much too sharply. Nothing comes more clearly 
within the police power of a state than the liquor trade. Nothing is more 
clearly a governmental function than the exercise of the police power. If, 
as the Supreme Court itself has held, 12 the state in engaging in the liquor 
business, is making a valid use of its police power, and is not engaging in a 
private business for profit, it would seem to follow that in so doing it is per- 
forming a governmental function which must not be interfered with by 
taxation. 



Powers Coupled with an Interest. — The authority of an agent may, 
in general, be revoked at will by a principal. But where a power of attor- 
ney is given as security, it is irrevocable inter vivos} To the general rule 
that all agencies are terminated by the principal's death, the only well- 
recognized exception is that of a power coupled with an interest. The act 
of the agent being conceived of as the act of the principal, this necessarily 
follows, since the act of a dead principal would be an impossibility ; but 
where the agency is coupled with an interest, the act may be valid as the 
act of the agent even after the principal's death. To define this interest, 
therefore, becomes of grave importance. 

The prevailing American view is that the interest must be an interest 



11 See Vance v. Vandercook Co. (No. 1), 170 U. S. 438. 

12 Vance v. Vandercook Co., supra. 



1 Walsh v. Whitcomb, 2 Esp. 565. 



